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Exclusion of Illegally Obtained Evidence in Search-and-Seizure
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15) Mapp v. Ohio, 367 US. 643 (1961).
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37) Matto v Wolverhampton Crown Court [1987] RTR 337.
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particularly describing the place to be searched, and the persons or things to be
seized.”

Shauhin A. Talesh, Parol Officers and the Exclusionary Rule: Is There Any
Deterrent Left?, 31 Conn. L. Rev., 1999, 1179, 1182%; Boyd v. United States, 116
U.S. 616, 625-27(1836); Burdeau v. McDowell, 256 U.S. 465, 475 (1921).

126) Darren K. Sharp, Drug Testing and the Fourth Amendment: What Happened to
Individualized Suspicion?, 46 Drake L. Rev. 1997, 149, 152%; Boyd v. United
States, 116 U.S. 616, 625-26(1886).

Jeffry R. Gittins, Excluding the exclusionary rule : extending the rationale of
Hudson v. Michigan to evidence seized during unauthorized nighttime searches,
2007 B.Y.U.LRev. 2007, 451, 455'.
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128) United States v. La Jeune Eugenie, 26 F. Cas. 832. 84 (C.CD. Mass. 1822);
CommonWealth v. Upton, 476 N.E.2d 548 (Mass. 1935) &

129) Patrick Tinsley et al, In defense of Evidence and Against the Exclusionay Rule:
A Libertarian Approach, 32 S.ULRev. 63, 64-65 (2004).

130) Adams v. New York, 192 U.S. 585 (1904).

131) Patrick Alexander, Pennsylvania Board of Probation & Parole v. Scott: Who
Should Swallow the Bitter Pill of the Exclusionary Rule? The Supreme Court
Passes the Cup, 31 Loy. U. Chi. L.J. 69, 72 (1999).

132) Weeks v. United States, 232 U.S. 383, 298(1914).
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133) Tinsley, %] =3, 67H.

134) People v. Defore, 150 N.E5SS5, 587 (N.Y. 1926) (o] A= FA] 3170 F7} )
8 S HSAMANE S BT 2708k .

135) Rea v. United States, 350 U.S. 214, 218 (1956).

136) Tinsley, 2o =%, 674; o]#3t L *‘-‘?—*‘ & 2Awke]l 913 (silver platter doctrine)
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137) Wolf v. Colorado, 383 U.S. 25 (1949).
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139) Wayne R. LaFave et al, Criminal Procedure, 4th ed., 2004, 1079,

140) Wolf v. Colorado, 338 U.S. 25(1949); Mapp v. Ohio 367 U.S. 643(1961); Linkletter
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142) United States v. Calandra, 414 U.S. 613 (1974).

143) Wayne R. LaFave et al, $F9] 2 108%.

144) United States v. Calandra, 414 U.S. 613 (1974).

145) United States v. Janis, 428 U.S. 433(1976); Stone v. Powell, 428 U.S. 465, 486-87
(1976); United States v. Leon, 468 U.S. 897, 908 (1984); INS v. Lopez-Mendoza,
468 U.S. 1032, 1041 (1984); Pennsylvania Board of Probation&Parole v. Scott 118
U.S. 2014 (1998) -5



63

SEFAFAMAG A ARA DA A4l U@ sl AR A
2

A welek gt $ad *VH%% FA "tk A= 27
T ]

]
o
>
o
rd
At
fu
2
>
—°.~
%
é
[«]
oo
&
o
-y
>
e
—r

T %o Axg 0:131 S A AT Asx
TAE o IQirhies) 1 p-ﬂrﬁ”‘”t‘ = ARFRASAMAY A
H 5

T AE AT MappiAd

Ae AWFASANANE S B g, FHORREH ARE B

S Fole AN $09 EdoR AT 28y Calandra Aol A&

9 Aol AWG A A Rge dAadE §

3 Y Adxe] AYE HIsy] A AbEA aekeE FAPEA ot
=

QukH o Wbl Asfoltt.

146) Boyd v. United States, 116 U.S.616 (1836).

147) Weeks v. Unites States, 232 U.S. 383 (1914).
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153) United States v. Jacobsen, 466 U.S.109, 1137114(1984); Walter v. United States, 447
U.S.649, 662 (1980).

154) Katz v. Unites States, 389 U.S. 347, 3607361(1967); Oliver v. United States, 466
U.S. 170,177(1984).

155) United States v. Knights, 543 U.S. 112, 118(2001); Brigham city v. Stuart, 126 U.S.
19431947  (2006) SollAl  “The touchstone of the Fourth Amendment is
reasonableness-+" gkl A 8kaL k.

156) Wayne R. Lafave, Search and Seizure: A Treatise on the Fourth Amendment
§2.1(a), 3d ed. 1996, 330.
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157) Oliver v. Unites States, 466 U.S. 170, 177 (1984); #-& #H# @42+ O'Connor v.
Ortega, 480 U.S. 709, 715 (1987) .

158) Rakas v. Illinois, 439 U.S. 128, 143(1978).

159) Warden v. Hayden, 337 U.S. 294(1967).

160) Richard G. Wilkins, Defining the “Reasonable Expectation of Privacy” An
Emerging Tripartite Analysis, 40 Vand. L. Rev. 1987, 1077, 1107%; Sherry F. Colb,
What Is a Search? Two Conceptual Flaws in Fourth Amendment Doctrine and
Some Hints of a Remedy, 55 Stan. L. Rev. 2002, 119, 1129; Silas J. Wasserstrom
& Louis Michael Seidman, The Fourth Amendment as Constitutional Theory, 77
Goe. L. J. 1988, 19, 29%.

161) Robert M. Bloom, Searches, Seizures, and Warrants, 2003, 46%.

162) olstell Al alet F338F W2e] #ated= Orin S. Kerr, Four Models of Fourth
Amendment Protection, 60 Stan. L. Rev. 2007, 503% %,
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163) Bond v. Unites States, 529 U.S 334 (2000).
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165) California v. Ciraolo, 476 U.S. 207 (1986).
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171) Rakas v. Illinois 439 U.S. 128(1978).
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194) Alderman v. United States, 394 U.S. 165, 1969.
195) Jones v. United States, 362 U.S. 257 (1960).
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United States v. Miller, 425 U.S. 435 (1976).

Jones v. US, 362 US 257 (1960).

Wayne R. LaFave et al, %] #, 5044,
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208) Massachusettes v. Sheppard, 468 U.S. 981 (1984).
209) Arizona v. Evans, 514 U.S.1 (1995).
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Summary

Exclusion of Illegally Obtained Evidence in

Search-and-Seizure

Kim, Han-Kyun=

Kwon, Soon—Chuls**

Lee, Sung-Han

This research aims to study evidence rules on the admissibility
of illegally obtained evidence, especially in search and seizure.
Exclusionary rule requires the courts to exclude all evidence that
is seized in the course of unconstitutional and illegal search of
person and properties. Its purpose is to deter any illegal
investigation by the police and prosecutors.

Firstly, this research overviews academic debates and case
laws on the exclusion of illegally obtained evidence in the US,
UK, Germany, Japan, Canada and Korea.

Secondly, the development of exclusionary rule in the US is
analysed. This is followed by the review of the Supreme Court
ruling in 2007 on the case of illegally obtained evidence in search

and seizure in 2006.

# Researcher, Korean Institute of Criminology.
ublic Prosecutor
Public Prosecutor

162

In Its full bench decision, the Supreme Court reversed its
position by deciding that all forms of illegally obtained evidence
are, in principle, inadmissible. However, the court may have
discretion to allow such evidence that obtained without breach of
substantive elements of due process, considering all relevant
circumstances. When the exclusion of evidence would bring
injustice in criminal justice, the court may also exercise its
discretion.

Lastly, it analyses the meaning and limits of newly introduced
§308-2 of the Korean Criminal Procedure Code. This provision
codifies the exclusionary rule, so that evidence, which is not
obtained by the due process, is not admissible. To realize this
rule in practice, principles and exceptions in applying the rule

should be provided more in detail.
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